IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

Bl LLY WOCD PLAI NTI FF
VS. Cvil Action No. 1:93cv374-D-D
GARY RI CHARDSOQN, i ndividually,

PAUL SW NDOL, i ndividually,

ZACK STEWART, individually, and
ROBERT ROBI NSQON, i ndividually DEFENDANTS

MVEMORANDUM OPI NI ON

This matter before the undersigned a notion by the defendants
for summary judgnment under Federal Rule of C vil Procedure 56.
Oiginal jurisdiction lies with this court by virtue of 28 U S. C
§ 1343. Plaintiff Billy Wod asserts that he was term nated from
his position with the M ssissippi State H ghway Conm ssion based
upon his affiliation with the fornmer State H ghway Comm ssi oner
Bobby Richardson, in that Richardson and current State Hi ghway
Comm ssi oner Zack Stewart are political rivals. Wod asserts that
the termnation of his enploynent violated his First Amendnent
ri ghts of associati on and speech, and has brought this action under
28 U.S.C. § 1983.

Based on a through review of the parties pleadings,
affidavits, briefs, authorities, and the record as a whole, the
court hereby grants the defendants' notion for sunmary judgnent as
to plaintiff's claim under his First Amendnent right to free

speech, and denies the notion as to the plaintiff's First Amendnent



right to freedom of associ ation.
| . BACKGROUND AND FACTS

Plaintiff Billy Whod was enployed with the M ssissippi State
H ghway Conmm ssion for approximately eleven years prior to his
termnation in Septenber of 1993. In May of 1993, anot her enpl oyee
of the Comm ssion, Betty Poteet, filed sexual harassnment charges
agai nst Wod with the M ssissippi Departnent of Transportation
Wod was Poteet's imediate superior in the departnent. An
investigation followed, and Wod was |ater term nated. Beyond
these neager facts, the parties disagree about what really
happened. !

Wod asserts that his term nation was not based on the sexual
harassnment charges, but that those charges were fabricated and used
as an excuse for his termnation. (Plaintiff's Conplaint, f V.)
Wod contends that it was well-known around the Departnment of
Transportation that since Zack Stewart had taken office as
Comm ssi oner, Stewart had made a conscious effort to fire as many
people as possible who were supporters of the previous
Comm ssi oner, Bobby R chardson. (Affidavit of Gerald Creely,
Affidavit of Bobby Wod, Affidavit of Freddie Qaks). A forner

adm ni strative assistant to Bobby Richardson and later for Zack

! In that the court must consider all facts in the |ight
nost favorable to the plaintiff in a notion for summary judgnent
under Federal Rule of Cvil Procedure 56, the remaining facts
stated in this opinion are drafted in favor of the plaintiff.
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Stewart asserts that Stewart told himhe was fired because "of his
[Stewart's] politics.” (Affidavit of Gerald Creel ey). Asimlar
story is told by Freddie Caks, who clains that he was fired from
t he Departnent of Transportation because of his political support
of Bobby Richardson. (Affidavit of Freddi e Qaks).
1. DI SCUSSI ON

1. SUMVARY JUDGVENT STANDARD

Summary Judgnent reinforces the purpose of the rules to
achi eve a "just, speedy, and i nexpensi ve determ nation" of actions.
F.RCP. 1. No longer considered a procedural shortcut, summary
judgnent is an integral part of the framework of the Rules and
permts early elimnation of <clains and defenses which the

proponents cannot support. Fontenot v. Upjohn Co., 780 F.2d 1190,

1197 (5th Cr. 1986).

The very mssion of the summary judgnent

procedure is to pierce the pleadings and to

assess the proof in order to see whether there

is a genuine need for trial.
Fed. R Cv. Pro. 56, advisory conmttee note on the 1963
anendnents to rule 56(e) (quoted in Fontenot, 780 F.2d at 1196).
Proper use of Rule 56 "affords a nerciful end to litigation that

woul d ot herwi se be |engthy and expensive." Pope v. M ssissippi

Real Estate Conm ssion, 695 F. Supp. 253, 261 (N.D. Mss. 1988)

(quoting Fontenot, 780 F.2d at 1197). Equal ly inportant as the
need for expediency are the demands of justice. Therefore, the

court balances both and wll not casually deny a party the
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protections inherent in a full blown trial. Pope v. M ssissipp

Real Estate Conmm ssion, 695 F. Supp. at 261

a. The Movant's Initial Responsibility

As initially stated, summary judgnment is appropriate only
where there is no genuine issue of material fact and the noving
party is entitled to judgnment as a matter of law -- that is the

wel |l -settled general rule in this circuit. E.g., St. Amant v.

Benoit, 806 F.2d 1294 (5th Cr. 1987); Bordelon v. Block, 810 F.2d

468 (5th Cr. 1986); WIllians v. Taylor, 677 F.2d 510 (5th Cr.

1982); Pope v. M ssissippi Real Estate Conm ssion, 695 F. Supp. at

261; Fed. R CGv. Pro. 56(c).

[A] party seeking summary judgnent al ways
bears the initial responsibility of informng
the district court of the basis for its
notion, and identifying those portions of "the
pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file,
together with the affidavits, if any," which
it believes denonstrate the absence of a
genui ne issue of material fact.?

Pope v. M ssissippi, 695 F. Supp. at 261 (quoting Celotex Corp. v.

Catrett, 477 U. S. 317, 327, 106 S. C. 2548, 2555, 91 L. Ed.2d 265,
276 (1986)) (enphasis added).
b. The Non-Movant's Evidentiary Burden

The summary judgnment schene provides for a shifting burden

bet ween novant and non-novant as to the exi stence of genui ne i ssues

2 Afact is material if it is outcone determnative in the
rel evant area of substantive |law. Saint Amant, 806 F.2d at 1297.
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of material fact. To survive summary judgnment and bring the case
to trial, the non-novant nust be able to show that there is a
genui ne issue of material fact concerning an essential elenent of

his case. Aladdin Gl Co. v. Texaco,lnc., 603 F.2d 1107, 1112 (5th

Cr. 1979); Bordelon v. Block, 810 F.2d at 470. The nere exi stence

of a factual dispute does not by itself preclude a court from
granting sunmary judgnment -- the requirenent is that there be no

genui ne issue of nmterial fact. Anderson v. Liberty Lobby, 477

U S. 242, 248, 91 L.Ed.2d 202, 211 (1986) (enphasis in original).
Al t hough the court does not assess the probative value of the

material presented, Jones v. Wstern GCeophysical Conpany of

Anerica, 669 F.2d 280, 283 (5th Cr. 1982), evidence offered in
opposition to the summary judgnent notion that is clearly w thout

any probative force is insufficient to create a genui ne i ssue. Pope

V. Mssissippi Real Estate Comm ssion, 695 F. Supp. at 262. Rule
56(e) provides in pertinent part:

When a notion for summary judgnent is nade and supported
as provided in this rule, an adverse party may not rest
upon the nere allegations or denials of the adverse
party's pleading, but the adverse party's response, by
affidavits or as otherwi se provided in this rule, nust
set forth specific facts show ng that there i s a genui ne
issue for trial. If the adverse party does not so
respond, summary judgnent, if appropriate, shall be
entered agai nst the adverse party.

(enmphasi s added). Denials or allegations by the non-noving party
in the formof |egal conclusions that are unsupported by specific

facts have no probative val ue. Thus, they are insufficient to



create genui ne issues of material fact, a show ng of which, would

preclude summary judgnent. Broadway v. City of Montgonery,

Al abama, 530 F. 2d 657, 660 (5th Gr. 1976); see al so Benton-Volvo-

Metairie, Inc. v. Volvo Southwest, Inc., 479 F.2d 135, 139 (5th

Cr. 1973).

c. The Court's Duty and the Summary Judgnent Standard
Toreiterate, Rule 56 expressly provides that the court should

grant summary judgnent if (1) there is no genuine issue of materi al

fact and (2) the noving party is entitled to judgnent as a matter

of law. Fed. R Cv. Pro. 56(c). The Court nust first consider

the evidentiary record to determ ne whether a genuine issue of

materi al fact exists. Pope v. M ssissippi Real Estate Commi ssion,

695 F. Supp. at 263 (enphasis in original). The purpose of this
inquiry is to see whether the case should proceed to trial. The
Suprene Court has repeatedly indicated that "there is no i ssue for
trial unless there is sufficient evidence favoring the non-noving
party for a jury to return a verdict for that party." 1d. at 263,

quoti ng Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249, 106 S.

Ct. 2505, 2511, 91 L.Ed.2d 202, 212. In other words, the court
must decide if the evidence is such that a reasonable jury coul d

return a verdict for the non-noving party. Bache v. Anerican

Tel ephone and Tel egraph (AT&T), 840 F.2d 283, 287 (5th Gr. 1988).
There i s no "genui ne i ssue" where the record taken as a whol e coul d

not |lead a rational trier of fact to find for the nonnoving party.



Mat sushita v. Zenith, 475 U S. 574, 587 106 S. C. 1348, 1355-56,

89 L. Ed. 2d 538, 552 (1986). Thus, genuine factual issues are those
whi ch coul d be reasonably resolved in favor of either party; such
i ssues can only be properly resolved by a finder of fact at trial.

Pope v. Mssissippi, 695 F. Supp. at 263, quoting Anderson, 477

US 242, 106 S. C. 2505, 91 L.Ed.2d at 213.
The court nmust also determne if the factual issues in dispute

are material. Pope v. Mssissippi, 695 F. Supp. at 263.

Only di sputes over facts that m ght affect the outcone of
the suit under the governing law will properly preclude
an entry of sunmary judgment. Factual disputes that are
irrel evant or unnecessary wll not be count ed.
Anderson, 477 U.S. at 248, 106 S. C. at 2510, 91 L.Ed.2d at 211
Celotex, 477 U. S. at 322, 106 S. C. 2552, 91 L.Ed.2d at 273.
After determ ning that there are no genuine i ssues of materi al
fact, the court nust determ ne whether the noving party is entitled

to judgnent as a matter of law. Pope v. M ssissippi, 695 F. Supp.

at 263. The applicable standard for granting summary judgnent is
the sane standard used in granting directed verdicts under Fed. R
Cv. Pro. 50(a). The court "nust direct a verdict if, under the
governing |l aw, there can be but one reasonabl e conclusion as to the
verdict." Anderson, 477 U S. at 250, 106 S. C. at 2511, 91
L. Ed. 2d at 213. Summary judgnment notions should be granted "so
| ong as whatever is before the district court denonstrates that the
standard for the entry of summary judgnent as set forth in Rule

56(c) is satisfied." Celotex, 477 U. S. at 321, 106 S. C. at 2553,



91 L.Ed.2d at 274.

[ T] he pl ai n | anguage of Rul e 56(c) mandates the entry of
summary judgnent after adequate tinme for discovery and
upon notion, against a party who fails to nake a show ng
sufficient to establish the existence of the elenent
essential to that party's case, and on which that party
will bear the burden of proof at trial. In such a
situation, there can be 'no issue of material fact,’
since a conplete failure of proof concerning an essenti al
element of the non-noving party's case necessarily
renders all other facts immterial. The noving party is
"entitled to judgnent as a matter of | aw because t he non-
nmoving party has failed to nake a sufficient show ng on
an essential elenment of her case with respect to which
she has the burden of proof.

Celotex, 477 U S. at 323, 106 S. C. at 2553, 91 L.Ed.2d at 273.
When there is no trace of any significant probative evidence
supporting his contentions, the non-novant cannot be entitled to a

trial. Pope v. Mssissippi, 695 F. Supp. at 264. "To permt the

pl eadi ngs thenselves to carry a case to trial when they rest only
on the invention of counsel would permt ultimate circunvention of
[the Federal Rules of Cvil Procedure]."” Fontenot, 780 F.2d at
1196. Having set forth in detail the formula used in deciding
summary judgnents notions, the court is ready to take up
plaintiffs' asserted cl ains.
2. FI RST AMENDVENT CLAI M5
a. Freedom of Speech

Wod asserts in his conplaint that the actions of the
defendants violated his first anendnent right to freedomof speech.
(Plainitff's conplaint, § Il). However, he does not reveal what

t hat speech was, nor when it occurred. Nowhere in the pleadings or
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affidavits is there nmention of this speech. Wthout know ng what
this speech is or the circunmstances surrounding this speech, this
court cannot determ ne whether that speech was protected by the
First Arendnent. |In that there appears to be no genuine i ssues of
material fact regarding this claim summary judgnment on this claim
is granted in favor of the defendants.
b. Freedom of Associ ation
Wod asserts that he was term nated based upon his status as
a "Richardson Man," that is, his affiliation w th Bobby Ri chardson.
(Plaintiff's complaint, 1 1V). This action concerns whether the
term nation of Whod' s enpl oynment viol ated the First Anendnent. The
| aw applicable to this determnation is very well established, and

t he deci sion of Kinsey v. Sal ado | ndependent School Dist., 950 F. 2d

988, 993 (5th Gr. 1992), is particularly enlightening on the
topic. In accordance with the opinion in Kinsey, this court nust
first determ ne what category of First Amendnent enpl oynent cases
the present situation falls under. There have been three types of
cases decided under the First Amendnent in this vein: 1) cases
involving only speech; 2) cases only involving only political
association; and 3) cases involving both speech and political
associ ation. Kinsey, 950 F.2d at 992. Wod has asserted that his
termnation was based on his association wth Bobby Ri chardson

There is nothing contained in the papers before this court to

indicate or inply that Wod was term nated for any actual political



activity which he participated in. Therefore, this case falls
under the <category of being one involving only political
associ ati on.

The "[f]reedom to associate with others for the conmon
advancenent of political beliefs and ideals is . . . protected by

the First and Fourteenth Anendnents."” Elrod v. Burns, 427 U. S

347, 357, 49 L.Ed.2d 547, 96 S.Ct. 2673, 2681 (1976); Coughlin v.

Lee, 946 F.2d 1152, 1158 (5th G r. 1991). Qur Suprene Court has
found unconstitutional the firing of public enployees based solely
on political association or patronage, unless a different
affiliation is "an appropriate requirenent for the effective
performance of the public office involved." Coughlin, 946 F.2d at

1158 (quoting Branti v. Finkel, 445 U. S. 507, 518, 63 L. Ed.2d 574,

100 S. . 1287, 1295 (1980)). "[P]ronotion, transfer, recall, and
hiring decisions involving | ow1|evel public enployees [cannot] be
constitutionally based on party affiliation or support.” Rutan v.

Republican Party of Illinois, --- US. ---, 110 S.C. 2729, 2732,

111 L. Ed.2d 52 (1990).

In that this case involves only political association, the
court nust "bal ance the First Anendnent val ues inplicated by those
[political] activities against the possible disruptive effect on

governnmental provision of services wthin the specific context of
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each case."® Kinsey, 950 F.2d at 993; Coughlin, 946 F.2d at 1158

(citing McBee v. Hogg County, 730 F.2d 1009, 1016-17 (5th Gr.

1984)). This plaintiff has the burden of proof to establish his
clai munder this balancing test.* This balancing test is "not an
all-or-nothing but rather a sliding scale under which 'public

concern' is weighed against disruption. . ." Mtherne v. WIlson,

851 F.2d 752, 761 (5th Cir. 1988) (quoting Gonzal ez v. Benavides,

774 F.2d 1295, 1302 (5th Cir. 1985)). Wil e prior decisions have
rested on whether or not the enployee was a "policy maker" or in a
"confidential" position® this distinction is not conpletely
di spositive:

In sum the ultimate inquiry is not whether the | abel "policy

3 Had this case involved actual speech or political
activity, instead of nere affiliation, the plaintiff would first
have to establish as a matter of law that the speech or activity
involved a matter of "public concern.” Boddie v. Gty of
Coul unbus, 989 F.2d 745, 747 (5th Cr. 1993); Connick v. Mers,
461 U.S. 138, 147-48, 103 S.Ct. 1684, 1690-91, 75 L.Ed.2d 708
(1983); Coughlin, 946 F.2d at 1156-57; Kinsey, 950 F.2d at 992.
Since it does not, however, we go directly to this bal anci ng
test. Kinsey, 950 F.2d at 993.

“ Wiile the plaintiff has the burden of proof under this
bal ancing test, the court nust note that cases involving only
political affiliation are "at the extrene end of the enployee's
side, where little, if any, weighing is called for." MBee v Jim
Hogg County, 730 F.2d 1009, 1014 (5th G r. 1984).

> See Elrod, 427 U.S. at 367-68, 96 S.Ct. at 2686-87;
Soderstrumyv. Town of Grand Isle, 925 F.2d 135, 139 (5th Grr.
1991); Stegmaier v. Trammel, 597 F.2d 1027 (5th Cr. 1979).
Nonet hel ess, a "confidential"™ or "policy making" enployee's First
Amendnent rights are nore easily outweighed in this bal ancing
test than the rights of others. Kinsey, 950 F.2d at 994;
Soderstrum 925 F.2d at 140.
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maker" or "confidential" fits a particular position; rather

the question is whether the hiring authority can denonstrate

that party affiliation is an appropriate requirenent of the
public office invol ved.
Branti, 445 U.S. at 517-18, 100 S.Ct. at 1294-95.

In weighing the plaintiff's claimunder this bal ancing test,
several factors are considered: 1) whether the enpl oyees actions
i nvol ve "public concerns”; 2) whether "cl ose working rel ati onshi ps”
are essential tofulfilling the enpl oyee's public responsibilities;
3) the tine, place, and manner of the enployee's activity; 4)
whet her the activity can be considered "hostile, abusive, or

i nsubordi nate"; and 5) whether the activity "inpairs discipline by

superiors or harnony anong coworkers." dick v. Copeland, 970 F. 2d

106, 112 (5th Cir. 1992); Mitherne, 851 F.2d at 760 & nn. 47-48;
McBee, 730 F.2d at 1016-17.

Once the plaintiff has established his right to assert his
cl ai munder this threshold bal ancing test, he nust then prove the
merit of his claim The plaintiff has the burden of establishing:
1) that his conduct was protected by the first anendnment; and that
2) his conduct was a "substantial" or "notivating" factor in his

termnation. dick, 970 F.2d at 113 (citing Munt Healthy Cty

School District v. Doyle, 429 U S. 274, 97 S.Ct. 568, 50 L.Ed. 2d

471 (1977)). If the plaintiff can pass the threshold bal ancing
test previously discussed, he has established that his conduct was
protected by the First Anmendnent. dick, 970 F.2d at 113. Once the

plaintiff then denonstrates the "substantial” or "notivating"
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factor requirenment, the burden shifts to the defendants to show by
a preponderance of the evidence a legitinmate reason to have taken
t he sane acti on agai nst the defendant in absence of the plaintiff's
protected conduct. Id. This reason may then be refuted by the
plaintiff by denonstrating that the proffered reason is "nerely

pretextual ." Mount Healthy, 429 U S. at 287, 97 S.C. at 576;

dick, 970 F.2d at 113; Coughlin, 946 F.2d at 1157.

The primary question to be determned in this litigation is
the notivation of the defendants in termnating M. Wod's
enpl oynent . Whet her a substantial or notivating factor in his
termnation was his political affiliation with Bobby R chardson is
a question of fact. Normally, the determ nation of a "substantial™
or "notivating" factor renders these cases inappropriate for

summary judgnent. Brawner v. Gty of Richardson, 855 F.2d 187, 193

(5th Gr. 1988).

It is inmportant to renmenber, however, that the reason for the
termnation nust be political in order to violate the First
Amendnent - it must be based on the enployee's allegiance to a
political party, a political candidate, or political belief.

Correa v. Fischer, 982 F.2d 931, 934 (5th Cr. 1993). In Correa,

the Fifth Crcuit affirnmed a grant of summary judgnent in a
patronage case, because they determned that the plaintiff had
offered no proof that the firings were politically notivated.

Correa, 982 F.2d at 934. The court put enphasis on the fact that
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the person whom the enpl oyees supported did not run for office
agai nst their enpl oyer, thereby precl udi ng the exi stence of support
for a political candidate. 1d. The plaintiff in the case at hand
has offered nothing in support of his claim with regard to a
political belief or party, but only that he was fired for being a
supporter of Bobby Ri chardson. M. Wod does not specifically
all ege the term nation was based on his political support of Bobby
Ri chardson, nor does he offer any specific proof on that point.
However, the circunstantial evidence surrounding this case is
margi nally sufficient to allowthis court to find the possibility
of a political notive and preclude summary judgnment on this point.
Even though the plaintiff failed to bring this matter to the
court's attention, the plaintiff's claimis saved by this court's
w llingness to take notice of the fact that Bobby Richardson ran
opposite Zack Stewart for the office of H ghway Conm ssioner in
1983. That fact al one appears to distinguish the case at hand from
Corr ea.

The defendants' notivation in firing the plaintiff is a
genui ne i ssue of material fact which nust be determned by a trier
of fact, making this case inappropriate for summary judgnent.
O her genuine issues of material fact are present here. The extent
to which M. Wod' s position was one of a "policy-nmaker" or
"confidential" is such a fact to be determ ned, as well as whether

the sexual harassnment charges asserted by the defendants as the
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real reason behind M. Wod' s rel ease are nerely a pretext for his
term nati on.
3. QUALI FI ED | MMUNI TY OF THE DEFENDANTS
Even though there are genuine issues of material fact as to
the defendants' liability for a possible violation of the
plaintiff's first amendnent rights, the defendants mght still
escape liability via qualified inmunity. If qualified inmunity
protects the defendants, summary judgnent woul d be appropriate on
t hese clains notw thstanding the issues discussed thusfar.
Whenever qualified imunity is asserted as an affirmative
defense, resolution of the issue should occur at the earliest

possi bl e stage. Anderson v. Creighton, 483 U S. 635, 639, 107 S

Ct. 3034, 97 L.Ed.2d 523 (1987); Elliott v. Perez, 751 F.2d 1472,

1478 (5th Cr. 1985). Public officials are nornally entitled to
assert the defense of qualified immunity in a 8 1983 suit for acts
occurring in the course of their official duties. Harl ow V.
Fitzgerald, 457 U. S. 800, 806, 102 S. Ct. 2727, 73 L. Ed. 2d 396, 403
(1982); Gagne v. City of Galveston, 805 F.2d 558, 559 (5th Gr.

1986); Jacquez v. Procunier, 801 F.2d 789, 791 (5th Cr. 1986).

Public officials are shielded fromliability for civil danages as
| ong as their conduct does not violate clearly established federal
statutory or constitutional rights of which a reasonabl e person

woul d have known. Anderson v. Creighton, 483 U. S. 635, 639, 107

S.Ct. 3034, 3038, 97 L. Ed.2d 523 (1987); Davis v. Scherer, 468 U. S.
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183, 194, 104 S. C. 3012, 3019, 82 L.Ed.2d 139 (1984); Harlow v.
Fitzgerald, 457 U. S. 800, 818, 102 S. . 2727, 2738, 73 L.Ed.2d
396 (1982). Stated differently, qualifiedimmunity provides "anple
protection to all but the plainly inconpetent or those who

knowi ngly violate the law." Milley v. Briggs, 475 U S. 335, 341,

106 S. C. 1092, 1096, 89 L.Ed.2d 271 (1986). It nust be
determned ". . . not whether the law was settled, viewed
abstractly, but whether, neasured by an objective standard, a
reasonable [official] would know that his action was illegal."

Boddi e v. Colunbus, 989 F.2d 745, 748 (5th Gr. 1993); dick v.

Copel and, 970 F.2d 106, 109 (5th Cr. 1992) (quoting Mtherne v.

Wlson, 851 F.2d 752, 756 (5th G r. 1988)).
The first step in the inquiry of the defendant's claim of
qualified imunity is whether the plaintiff has alleged the

violation of a clearly established right. Siegert v. Glley, 500

Uus 226, 111 S. . 1789, 114 L.Ed.2d 277, 287 (1991). Thi s
inquiry necessarily questions whether or not the officer acted
reasonably wunder settled law in the circunstances which were

confront ed. Hunter v. Bryant, 500 U. S. 224, 112 S. C. 534, 116

L. Ed. 2d 589, 596 (1991); Lanpkin v. Cty of Nacogdoches, No. 91-

4702, slip op. at 1091-92 (5th Gr. Nov. 18, 1993).
The defendants in the case at hand are all public officials
who may be shielded with qualified imunity for the discretionary

actions that were perfornmed by them in the termnation of M.
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Wod's enploynent. Therefore, this court nust deci de whether it
was "clearly established" in Septenber of 1993 that a public
official could not constitutionally term nate the enpl oynent of an
enpl oyee for their political beliefs. This court is of the opinion
that such was clearly established.

"The first amendnent protects the right of all persons to

associ ate together in groups to further their lawful interests.”

Allee v. Medrano, 416 U.S. 802, 819 n. 13, 94 S. Ct. 2191, 2202 n. 13,

40 L. Ed. 2d 566 (1974); Boddie, 989 F.2d at 749; Professional Ass'n

of Coll ege Educators v. El Paso County Community College Dist., 730

F.2d 258, 262 (5th Cr. 1984). The first amendnent al so protects
political belief and thought. As noted in the above section on the
plaintiff's first amendnent clainms, it has |long been settled that
term nation of enploynent based solely on political beliefs is a
violation of the constitutional right of free association. E.qg.,

Branti v. Finkel, 445 U S. 507, 63 L.Ed.2d 574, 100 S.Ct. 1287

(1980); Elrod v. Burns, 427 U.S. 347, 49 L.Ed.2d 547, 96 S.Ct. 2673

(1976).

The defendants al so assert that the plaintiff has failed to
properly plead his clains. The defendants allege that the
plaintiff nmust neet a "hei ghtened pl eadi ng" requirenent in order to
defeat qualified immnity on these clains. The defendants state
that the plainitff nust cone forward with specific, direct evidence

of illicit intent on the part of the defendants. A requirenent of
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such direct evidence has been explicitly rejected by this circuit.

Tonpkins v. Vickers, 26 F.3d 603, 609 (5th Cr. 1994). The

plaintiff need only produce circunstantial evidence of illicit
intent. Tonkins, 26 F.3d at 609. It is the court's opinion that
the plainitff has produced such circunstantial evidence, albeit
only marginally adequate. Affidavits produced by the plaintiff
refer to circunstances of other enpl oyees who were di scharged from
the Departnent of Transportation allegedly for their affiliation
wi t h Bobby Ri chardson, and to a statenment nade to Wod by def endant
Zack Stewart that Wod m ght be fired because of Wod's support for
Ri char dson

Were a trier of fact to determ ne that the notivation behind
Wod's term nation of enploynent his political support for Bobby
Ri chardson, qualified imunity would not be the defendants' saving
grace. |If, however, the trier of fact were to determ ne that the
notivation for Wod' s termnation was not unconstitutionally
notivated, qualified imunity would be irrelevant, in that the
defendants would not be 1iable. Again, the isssue of the
defendants notivation in firing the plaintiff is a genuine issue
material fact. Accordingly, sunmary judgnent is not appropriate

for the issue of qualified i munity.

A separate order in accordance with this opinion shall issue
t hi s day.
TH S day of Septenber, 1994.
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United States District Judge
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
Bl LLY WOCD PLAI NTI FF
VS. Cvil Action No. 1:93cv374-D-D
GARY RI CHARDSOQN, i ndividually,
PAUL SW NDOL, i ndividually,
ZACK STEWART, individually, and
ROBERT ROBI NSON, i ndi vidual ly DEFENDANTS
ORDER

Pursuant to a nenorandum opinion issued this day, it is
ordered that:

1) the defendants' notion for sunmmary judgnent is hereby
granted as to the plaintiff's claimunder his First Amendnent right
to freedom of speech

2) the defendants' notion for summary judgnent is hereby
denied as to the plaintiff's claimunder his First Amendnent right
to freedom of associ ation.

Al briefs, nenoranda, affidavits and other docunents
considered by the court in denying this notion for summary j udgnent
are hereby incorporated into this order and are nade a part of the

record in this case.

ORDERED, this the day of Septenber, 1994.

United States District Judge
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